CPEN LETTER TO THE HON'BLE CHIEF JUSTICE OF PAKISTAN

07.10.2024

We, the undersigned, without affiliation to any group or political party, write to you in our

capacity as individual practitioners of justice.

“We should have a State in which we could live and breathe as free men
and which we could develop according to our own lights and culture and
where principles of Islamic social justice could find free play.”

- Quaid-e-Azam Muhammad Ali Jinnah

Our nation has come to a place where it is under constant threat by external as well as
internal elements. In order for us, as a nation, to stand and fight these threats, it is imperative
that we stand united and strengthen the civilian, armed and judicial institutions of Pakistan.
However, it has been witnessed that since the recent past, there has been a constant attack
on the judiciary which is one of the most important pillars of democracy. The latest attempt
is in the shape and form of the 26™ Constitutional Amendment (“Proposed Amendment”)
which is outrightly, expressly and unequivocally rejected by the legal fraternity. It is nothing
but another form of a Provisional Constitutional Order (PCO).

Our very grundnorm inter alia guarantees, democracy, freedom, equality, political justice
and independence of judiciary. The Objectives Resolution underscores that the
independence of judiciary shall be secured. To secure means to protect from any perceived
imminent threat and the framers of the Constitution were mindful not to use any other word.
The Proposed Amendment is a direct threat to the independence of judiciary. It is therefore,
the duty of not only the judges, but each and every citizen of the Islamic State of Pakistan to
protect and defend the independence of judiciary from any threat and being the Chief Justice
of Pakistan, it is expected that you ensure that the Proposed Amendment is crushed before
it sees the light of the day.



The current Supreme Court is one of the basic salient features of our Constitution and
creating a Federal Constitutional Court shall make it subservient and change the entire
structure of our Constitution. The legal fraternity accepts only the Supreme Court as a
Constitutional Court and there is no need of the hour to introduce a separate Federal
Constitutiona! Court. Such Courts are normally introduced during times of constitutional
transition and in countries without a tradition of judicial review e.g., Cour d’Arbitrage de
Belgique in 1980 and the French Conseil Constitutionnel in 1958. In such circumstances,
values and interests protected by old law come sharply into conflict with the legitimacy of
the new constitutional order. Pakistan faces no such situation at hand and the only reason to
introduce the Federal Constitutional Court is to increase the interference by the Executive
into the affairs of the Judiciary. Such judiciary can never be independent and impartial where

incentives are within the control of the Executive:

“History is witness to the fact that the findamental rights particularly
those who are the most vulnerable, becomes the first casualty in societies
where the judiciary comprises those who were compromised and thus
susceptible to being influenced from those wielding power and

influence.”

It is without any doubt that the Proposed Amendment aims at curtailing the Fundamental
Rights of the citizens especially under the garb of national security. That citizens may be
subjected to military court trials and the courts will be toothless institutions without any
power tobe the ultimate guardians of Fundamental Rights. No government should have such
unfettered powers where an Orwellian State is created in which no citizen is free to exercise

any rights. As Justice Louis Brandeis stated:

‘[T]hat it is hazardous to discourage thought, hope and imagination; that
fear breeds repression; that repression breeds hate; and that hate

menaces stable government.”

' PLD 2022 SC 119 (Justice Qazi Faez Isa & Ors. v. President of Pakistan & Ors.)
2274 U.S. 357 (1927) (Whitney v. People of State of California)



Your Lordship, the Constitution is clear that the State must exercise its powers and authority
through the chosen representatives of the people®. The current parliament has no legitimacy
as the bench in the Reserved Seats case* held that the Election Commission of Pakistan
misinterpreted the judgment of the Supreme Court dated 13.01.2024 and wrongly mentioned
the candidates of a political party as independents. How then can such elections, where the
people were not given the freedom to vote for whichever political party they desire, be
declared in compliance with the Constitutional provisions? Not only has the Election
Commission of Pakistan infringed the Fundamental Right of the people but has also not
abided by the order of the Hon’ble Supreme Court of Pakistan®. There is no doubt that such
Elections must be declared as null and void and the current parliament should in no way

shape and form be allowed to table any constitutional amendment.

We, the undersigned legal fraternity outright reject any attack on the principles of natural
justice, separation of powers, independence of judiciary and rule of law. Without
independence of judiciary there shall be no public confidence as this land shall not witness
rule of law. Both principles being interwoven are the only guarantee to the preservation of

democracy.

It is now up to you to decide what legacy you wish to leave behind? The whole nation is
looking up to you for their protection. This is no longer about any political party or person
or ego. This is about the safety, security and sanctity of the Islamic Republic of Pakistan. Let
the pages of history show to the generations to come that the current Chief Justice of Pakistan
stood as a'proteétor of this nation against all who aim to destroy it.

Through this open letter we also call upon all the Judges of the Supreme Court of Pakistan to
ensure that the trichotomy is preserved and the Fundamental Rights as well as the
independence of judiciary are protected. That all constitutional steps at your disposal are

3 Article 2A, Constitution of the Islamic Republic of Pakistan, 1973
4 Civil Appeals Nos. 333 and 334 of 2024 & Civil Miscellaneous Application No.2920 of 2024
5 CMA No.7540 of 2024 & CMA No.8139 of 2024 in Civil Appeals 333 of 2024 and 334 of 2024



taken to not only ensure, but secure the same. We, the undersigned stand with you and

express to you, through this open letter, our complete and unprecedented support.

We further call upon the Pakistan Bar Council and all the Provincial Bar Councils including
the Islamabad Bar Council, the Supreme Court Bar Association of Pakistan and all the High
Court Bar Associations as well as District Bar Associations across the country to stand in
solidarity with the Judges of the Supreme Court of Pakistan.
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